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§ 1201.58 Closing the record.
(a) When there is a hearing, the

record ordinarily will close at the con-
clusion of the hearing. When the judge
allows the parties to submit argument,
briefs, or documents previously identi-
fied for introduction into evidence,
however, the record will remain open
for as much time as the judge grants
for that purpose.

(b) If the appellant waives the right
to a hearing, the record will close on
the date the judge sets as the final date
for the receipt or filing of submissions
of the parties.

(c) Once the record closes, no addi-
tional evidence or argument will be ac-
cepted unless the party submitting it
shows that the evidence was not read-
ily available before the record closed.
The judge will include in the record,
however, any supplemental citations
received from the parties or approved
corrections of the transcript, if one has
been prepared.

EVIDENCE

§ 1201.61 Exclusion of evidence and
testimony.

Any evidence and testimony that is
offered in the hearing and excluded by
the judge will be described, and that
description will be made a part of the
record.

§ 1201.62 Producing prior statements.
After an individual has given evi-

dence in a proceeding, any party may
request a copy of any prior signed
statement made by that individual
that is relevant to the evidence given.
If the party refuses to furnish the
statement, the judge may exclude the
evidence given.

§ 1201.63 Stipulations.
The parties may stipulate to any

matter of fact. The stipulation will sat-
isfy a party’s burden of proving the
fact alleged.

§ 1201.64 Official notice.
Official notice is the Board’s or

judge’s recognition of certain facts
without requiring evidence to be intro-
duced establishing those facts. The
judge, on his or her own motion or on
the motion of a party, may take offi-

cial notice of matters of common
knowledge or matters that can be
verified. The parties may be given an
opportunity to object to the taking of
official notice. The taking of official
notice of any fact satisfies a party’s
burden of proving that fact.

DISCOVERY

§ 1201.71 Purpose of discovery.
Proceedings before the Board will be

conducted as expeditiously as possible
with due regard to the rights of the
parties. Discovery is designed to enable
a party to obtain relevant information
needed to prepare the party’s case.
These regulations are intended to pro-
vide a simple method of discovery.
They will be interpreted and applied so
as to avoid delay and to facilitate adju-
dication of the case. Parties are ex-
pected to start and complete discovery
with a minimum of Board intervention.

§ 1201.72 Explanation and scope of dis-
covery.

(a) Explanation. Discovery is the
process, apart from the hearing, by
which a party may obtain relevant in-
formation, including the identification
of potential witnesses, from another
person or a party, that the other per-
son or party has not otherwise pro-
vided. Relevant information includes
information that appears reasonably
calculated to lead to the discovery of
admissible evidence. This information
is obtained to assist the parties in pre-
paring and presenting their cases. The
Federal Rules of Civil Procedure may
be used as a general guide for discovery
practices in proceedings before the
Board. Those rules, however, are in-
structive rather than controlling.

(b) Scope. Discovery covers any non-
privileged matter that is relevant to
the issues involved in the appeal, in-
cluding the existence, description, na-
ture, custody, condition, and location
of documents or other tangible things,
and the identity and location of per-
sons with knowledge of relevant facts.
Discovery requests that are directed to
nonparties and nonparty Federal agen-
cies and employees are limited to in-
formation that appears directly mate-
rial to the issues involved in the ap-
peal.
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(c) Methods. Parties may use one or
more of the methods provided under
the Federal Rules of Civil Procedure.
These methods include written inter-
rogatories, depositions, requests for
production of documents or things for
inspection or copying, and requests for
admission.

§ 1201.73 Discovery procedures.
(a) Discovery from a party. A party

seeking discovery from another party
must start the process by serving a re-
quest for discovery on the representa-
tive of the other party or the party if
there is no representative. The request
for discovery must state the time limit
for responding, as prescribed in
§ 1201.73(d), and must specify the time
and place of the taking of the deposi-
tion, if applicable.

When a party directs a request for
discovery to an officer or employee of a
Federal agency that is a party, the
agency must make the officer or em-
ployee available on official time to re-
spond to the request, and must assist
the officer or employee as necessary in
providing relevant information that is
available to the agency.

(b) Discovery from a nonparty, includ-
ing a nonparty Federal agency. Parties
should try to obtain voluntary dis-
covery from nonparties whenever pos-
sible. A party seeking discovery from a
nonparty Federal agency or employee
must start the process by serving a re-
quest for discovery on the nonparty
Federal agency or employee. A party
may begin discovery from other non-
parties by serving a request for dis-
covery on the nonparty directly. If the
party seeking the information does not
make that request, or if it does so but
fails to obtain voluntary cooperation,
it may obtain discovery from a
nonparty by filing a written motion
with the judge, showing the relevance,
scope, and materiality of the particular
information sought. If the party seeks
to take a deposition, it should state in
the motion the date, time, and place of
the proposed deposition. An authorized
official of the Board will issue a ruling
on the motion, and will serve the rul-
ing on the moving party. That official
also will provide that party with a sub-
poena, if approved, that is directed to
the individual or entity from which

discovery is sought. The subpoena will
specify the manner in which the party
may seek compliance with it, and it
will specify the time limit for seeking
compliance. The party seeking the in-
formation is responsible for serving
any Board-approved discovery request
and subpoena on the individual or enti-
ty, or for arranging for their service.

(c) Responses to discovery requests. (1)
A party, or a Federal agency that is
not a party, must answer a discovery
request within the time provided under
paragraph (d)(2) of this section, either
by furnishing to the requesting party
the information or testimony re-
quested or agreeing to make deponents
available to testify within a reasonable
time, or by stating an objection to the
particular request and the reasons for
the objection.

(2) If a party fails or refuses to re-
spond in full to a discovery request, or
if a nonparty fails or refuses to respond
in full to a Board-approved discovery
order, the requesting party may file a
motion to compel discovery. The re-
questing party must file the motion
with the judge, and must serve a copy
of the motion on the other party and
on any nonparty entity or person from
whom the discovery was sought. The
motion must be accompanied by:

(i) A copy of the original request and
a statement showing that the informa-
tion sought is relevant and material;
and

(ii) A copy of the response to the re-
quest (including the objections to dis-
covery) or, where appropriate, a state-
ment that no response has been re-
ceived, along with an affidavit or sworn
statement under 28 U.S.C. 1746 sup-
porting the statement. (See appendix
IV.)

(3) The other party and any other en-
tity or person from whom discovery
was sought may respond to the motion
to compel discovery within the time
limits stated in paragraph (d)(4) of this
section.

(d) Time limits. (1) Parties who wish to
make discovery requests or motions
must serve their initial requests or mo-
tions within 25 days after the date on
which the judge issues an order to the
respondent agency to produce the agen-
cy file and response.
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